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BEFORE THE ARIZONA CORPORATION COMMISSION 
Arizona Corporation Ccrnmrsston - - .  . * 

:OMMISSIONERS 
^P - 

WSAN BITTER SMITH - Chairm/@R 2 9 2015 
30B STUMP 
30B BURNS 
>OUG LITTLE 

D O Z K L i  \. 

N THE MATTER OF THE PETITION OF 
9RIZONA WATER COMPANY FOR AN 
NCREASE OF AREA TO BE SERVED AT 
ClENTRAL HEIGHTS, ARIZONA. 

3Y THE COMMISSION: 

DOCKET NO. W-O1445A-14-0305 

PROCEDURAL ORDER 

On September 20, 1961, the Arizona Corporation Commission (“Commission”) issued 

lecision No. 33424, granting Arizona Water Company (“AWC” or “Company”) a Certificate of 

2onvenience and Necessity (“CC&N”) to serve various areas in Gila County, Arizona. 

On August 18, 2014, the City of Globe (“Globe” or “City”) filed a Petition to Amend 

lecision No. 33424 pursuant to A.R.S. 3 40-252, requesting that the Commission “correct Decision 

\Jo. 33424” and remove portions of AWC’s CC&N that the City states it has provided water service 

o since the early 1900s. 

At the Commission’s Staff Meeting on October 16, 2014, the Commissioners voted to reopen 

lecision No. 33424 pursuant to A.R.S. 3 40-252, and instructed the Commission’s Hearing Division 

o conduct further proceedings on the matter. As a party to Decision No. 33424 and pursuant to 

9.A.C. R14-3-106(5), AWC is a party to this proceeding. 

On October 30,2014, by Procedural Order, a procedural conference was set for November 10, 

,014 to discuss the procedural schedule to be followed in this matter. 

On November 5,2014, the parties filed a Joint Motion to Continue the Procedural Conference 

scheduled for November 10,20 14. 

On November 6,2014, by Procedural Order, the parties’ Motion to Continue was granted and 

the procedural conference scheduled for November 10,2014, was continued until January 6,2015. 

On January 2, 2015, AWC filed a Request to Appear Telephonically for the procedural 
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DOCKET NO. W-01445A-14-0305 

conference. 

On January 6, 2015, the procedural conference was convened as scheduled. Globe and the 

Commission’s Utilities Division (“Staff ’) appeared through counsel. AWC appeared telephonically 

through counsel. During the procedural conference, proposed procedural deadlines, the possibility of 

settlement, the need for a proposed form of notice, and the need for maps of the disputed areas were 

discussed. 

On January 9,20 15, by Procedural Order, a status conference was scheduled to commence on 

March 9,2015, and other deadlines were established. 

On January 16,2015, AWC filed a Motion to Dismiss Petition to Amend Decision No. 33424 

Pursuant to A.R.S. 0 40-252, asserting, among other things, that the City failed to plead the requisite 

elements of law for the relief sought, citing to James P. Paul Water Co. v. Arizona Corp. Comm ’n, 

137 Ariz. 426, 671 P.2d 404 (1983). AWC requested that the Commission dismiss the City’s petition 

with prejudice for failure to state a claim under Arizona Rules of Civil Procedure Rule 12(b)(6) and 

the Commission’s Rules of Practice. 

On January 16,2015, Globe filed a Joint Request to Change Procedural Conference Date due 

to scheduling conflicts among the parties. 

On January 26,2015, by Procedural Order, the status conference was rescheduled to March 4, 

2015. 

On February 9,2015, the City filed its Response to AWC’s Motion to Dismiss. 

On February 23, 2015, Staff filed its Staff Report in which it discussed the evolution of 

AWC’s CC&N and included maps of the disputed areas. 

On February 23, 2015, AWC filed its Reply in Support of Motion to Dismiss Petition to 

Amend Decision No. 33424 Pursuant to A.R.S. 0 40-252. 

On February 25,201 5, Globe filed a Notice of Filing a Joint Proposed Form of Notice. 

On March 4, 2015, a status conference was held as scheduled. Globe, AWC, and Staff 

appeared through counsel. At the 

conclusion of oral arguments, the parties were notified that, due to disputed material facts, a ruling on 

the Motion to Dismiss would be reserved until an evidentiary hearing was held and all the evidence 

Oral argument was heard on AWC’s Motion to Dismiss. 
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heard. During the course of oral arguments, counsel for AWC introduced case law that was not in 

AWC’s Motion to Dismiss. As a result, Staff and the City were given additional time, until March 

27, 2015, to file a response to AWC’s Motion to Dismiss. Discussions were also held among the 

parties regarding a procedural schedule for this proceeding and an agreement was reached. 

On March 6, 2015, a Procedural Order was issued scheduling an evidentiary hearing to 

commence on October 26,201 5 and other procedural deadlines were established. 

On March 27, 2015, Staff filed its Response to Motion to Dismiss, arguing that dismissal at 

this early stage would prevent the development of necessary facts to make a proper determination. 

The City also filed a supplemental response to the Motion to Dismiss to address the new case law that 

was introduced at oral argument. 

On April 10,2015, AWC filed its Supplemental Reply Memorandum, in which it continued to 

assert that dismissal of the City’s Petition was appropriate at this time. 

On April 23, 2015, consistent with the March 6, 2015 Procedural Order, counsel for AWC 

contacted the Hearing Division and requested a telephonic conference to address ongoing discovery 

issues. Thereafter, a telephonic status conference was scheduled for April 28,2015. 

On April 27,2015, AWC filed a Motion For An Order Regarding City’s Election of A.R.S. $ 

40-252 Theory, requesting an Order be issued finding the City’s Petition and requested relief is based 

on a theory that the Commission made a mistake at the time of granting the CC&N extension because 

the City was already providing service as opposed to a deletion case which would require satisfaction 

of James P. Paul factors, Le., a demand for service was made and the utility was unable or unwilling 

to supply such service. Attached to the Motion were excerpts from the March 4,2015 oral argument 

transcript, as well as the City’s responses to AWC’s second set of data requests. 

On April 27, 2015, Globe docketed AWC’s responses to Globe’s first set of data requests for 

discussion at the telephonic status conference. 

On April 28, 2015, a telephonic status conference was held as scheduled and Staff and the 

parties each appeared through counsel. AWC asserted that the City did not sufficiently respond to 

AWC’s data requests when the City delivered 700-plus pages that were not identified by Bate stamp 

or as responsive to any particular data request. AWC requested an Order requiring the City to 
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identifl the document(s) that pertain to each of AWC’s specific data request(s). 

The City responded that it turned over all documents in its possession that may be related to 

the instant proceeding as a show of good faith that no document was being withheld. Globe stated 

that it was not certain that the documents were directly responsive to AWC’s data requests. 

The City asserted AWC has not been forthcoming with its discovery responses. Globe stated 

it has requested information from AWC, that AWC acknowledged it is in possession of the 

information, but AWC refuses to turn it over. The City requested that AWC be required to provide 

the information to Globe. 

As the Globe City Council was scheduled to meet later on April 28,2015 to discuss obtaining 

access to documents germane to these proceedings and potentially responsive to AWC’s data 

requests, and because AWC and the City are scheduled to meet on April 30, 2015 to discuss this 

matter, it was determined that any order relating to the present discovery disputes would be 

premature. Instead, the parties were encouraged to work together to reach a mutual agreement with 

regard to the discovery disputes. The parties were instructed to contact the Hearing Division if 

discovery issues continue after the April 28,2015 and April 30,2015 meetings have concluded. 

In its April 10, 2015 Supplemental Reply Memorandum, AWC requested that judicial notice 

be taken that the Commission’s files related to the initial 1961 proceeding that granted AWC’s 

CC&N extension were not accessible by the parties. During the telephonic status conference, this 

request was addressed. A search of the Commission’s microfilm records in Docket Control revealed 

several documents related to AWC’s 1961 CC&N extension case. These documents are attached to 

this Procedural Order. Therefore, AWC’s request is denied. 

Additionally, AWC’s April 27, 2015 filing requested that an Order be issued confirming that 

the City’s Petition seeks relief solely based on the “initial mistake” theory versus a deletion theory 

under James P. Paul. 

The Commission voted to reopen the proceedings related to AWC’s CC&N extension and to 

amend or correct Decision No. 33424 (September 20, 1961) pursuant to A.R.S. 0 40-252. Based on 

the City’s Petition, it would be inappropriate to subvert the will of the Commission by limiting the 

scope of discovery at this juncture. However, the parties shall retain the ability to raise issues of 
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relevance throughout the proceedings where they deem necessary. 

IT IS THEREFORE ORDERED that the parties shall attempt to settle discovery disputes 

through informal, good faith negotiations. 

IT IS FURTHER ORDERED that, if the discovery disputes continue without resolution after 

the April 28, 2015 and April 30, 2015 meetings, any party may telephonically contact the 

Commission’s Hearing Division to request a date for a procedural hearing to resolve any remaining 

discovery disputes. 

IT IS FURTHER ORDERED that each party to this matter may opt to receive service of all 

Procedural and Recommended Orders issued by the Commission’s Hearing Division in this matter 

via e-mail rather than U.S. Mail, as permitted under A.A.C. R14-3-107(B). To exercise this option, a 

party shall send to hearingsdivision@azcc.gov, from the e-mail address at which the party desires to 

receive service, an e-mail request including the name of the party on whom service is to be made and 

the docket number for this matter. After a party receives an e-mail confirmation of its request from 

hearingsdivision@azcc.gov, the party will receive all future Procedural and Recommended Orders 

issued by the Hearing Division in this matter via e-mails to the address provided by the party, unless 

and until the party withdraws its request. Service of a document via e-mail shall be considered 

complete upon the sending of an e-mail containing the document to the e-mail address provided by a 

party, regardless of whether the party receives or reads the e-mail containing the document. 

IT IS FURTHER ORDERED that the Ex Parte Rule (A.A.C. R14-3-113-Unauthorized 

Communications) applies to this proceeding, as the matter is now set for public hearing, and shall 

remain in effect until the Commission’s Decision in this matter is final and non-appealable. 

IT IS FURTHER ORDERED that withdrawal of representation must be made in compliance 

with A.A.C. R14-3-104(E) and Rule 1.16 of the Rules of Professional Conduct (under Arizona 

Supreme Court Rule 42). Representation before the Commission includes the obligation to appear at 

all hearings, procedural conferences, Open Meetings for which the matter is scheduled for discussion, 

unless counsel has previously been granted permission to withdraw by the Administrative Law Judge 

or Commission. 
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IT IS FURTHER ORDERED that the Administrative Law Judge may rescind, alter, amend, 

or waive any portion of this Procedural Order either by subsequent Procedural Order or by ruling at 

hearing. 

DATED this 4 qw day of April, 201 5. 

Y~~~ 
SASHA PATERNOSTER 
ADMINISTRATIVE LAW JUDGE 

Copies of the foregoing mailed/delivered 
this C33 day of April, 201 5 to: 

Garry D. Hays 
The Law Offices of Garry D. Hays, PC 
1702 E. Highland Ave., Suite 204 
Phoenix, AZ 85016 
Attorney for City of Globe 

Steve Hirsch 
Bryan Cave, LLP 
One Renaissance Square 
2 North Central Ave., Suite 2200 
Phoenix, AZ 85004-4406 
Attorney for Arizona Water Company 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washin on Street 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Phoenix, AZ 8500 Y 

Assistbtho Sasha Paternoster 
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BBPORE TIE ARIZONA CORPORATION COMMISSION 

c- 

CASE - DOC!- NO. --. .- 
u-- 1 7 9  IN THE MATTER OF THE APPLICATION OF SUNSET WATER 

C0MPAh"l FOR A CEFtFIIVLCATE OF CONVENIENCE A m  
BiWEXSITY TO CONSTRUCT, OPERATE AM) MAINTAIN A 
P W C  U'2JLITY MATB SYSTEM IN THE Wh OF SECTION 
18, TOWNSHIP 19 Nom, RANQE 17 WEST, AND SECTIONS 

RPWb 18 WEST, OdCSRWM, MOHAVE COUNTY, ARIZONA. 
14, 21, 22, 23, 24 A M )  26, TOWNSHIP 19 W o r n ,  

U- 1445 I N  THE MATTER OF 

ARIZGNA T O  INCLUDZ DEGINIJING AT THE NE CORNER OF 
SECTION 30, T 1 N, h 15 E; m E N C E  WESTERLY APPROX- 
IMATELY 3 MILES; THENCE SOrJTHEPJY APPROXIMATELY 

P E T I T I O N  OF ARIZONA WATER 
CONPAhY FOR INCREASE OF AREA T O  BE SERVED AT MIAMI, 

MIUS; THENCE WESTERLY APPROXIMATELY 1 MILE; 
SOUTHEHLY APPhOXIMATELY MSLE; THENCE 

WE3"ERLY APPROXIMATELY 1-1/2 M I  
CORNER OF S E C T l O N  b ,  T 1 S, R 14 E; THENCE SOUTH- 
ERLY TO THE SW CORNER OF TNE NWi OF SECTION 9, 
T 1 S, R 14 E; THENCE EASTERLY TO THE SE C O m  OF 
THE NE* OF SECTION 10, T i S, R 14 E; THENCE 
NORTHEjUY TO mE NW CORNEH OF SECTION 11, T 1 S, 
R 14 THENCE EASTERLY '10 THE SE CORNER OF SEC- 
T I O N  T 1 S, R 14 E; THENCE MORTHEHLY APPROXIMA- 
TELY 2' MILE; thence easterly approximately 1-3 
MILES-TO 1HE SW CORNER OF SECTION 6, T 1 S, R 15 E; 
G&SRE&M, G I L A  C O U N m ,  ARIZONA. 
T I W C E  NORTiiERLY TO THE P O I N T  OF BEOINNING, ALL 

U-144&on~~mmi~f i  I N  THE MATTER OF THE P E T I T I O N  OF ARIZONA WATER 
COMPANY FOR INCREASE OF APJ5A TO BE SERVED AT 
CEHPRAL HEIGHTS, ARIZONA CESCRIBED A S  BMiINNING AT 
T H E  SE CORN&R OP THE SUg OF SECTION 26, T 1 N, 

SEt OF THE SWt, SECTION 28, T 1 N, R 15 E; thence 
NORTHERLY TO TH-E Nw CORNER OF THE NE+ OF THE SWi 
SELTIlciN 16, T 1 N, R 15 b; EIENCE U S T E R L Y  TO THE 
NE CORiJER OF THE S\lt SECTION 14, T 1 N, R 15 E; 
THENCE SOUTHERLY TO THE POLAW OF BEGINNING, ALL 
G&SRP.&M, GILA COUNTY, ARIZONA. 

Arizona COW 
D O ~ ~ ~ ~ T ~ D  

1961 R 15 E; THENCE WESTERLY.TO THE S!J CORNER OF TME 

U- 1445 I N  THB MATTER OF THE APPLICATION OF ARIZONA WATER 
CONPANY FOR A CERTIEICATE, OF CONVENIENCE AND 
NECESSITY TO SER-JE T H B  V I C I N I T Y  OF FiOi iENCE 
JUNCTION, AHIZONA D E S C R I E D  A S  BEGINNING AT THE NE 

EHLY TO TI33 XJW CORNER OF SECTION 1, T 2 S, R 9 E; 
S O U T H L ! Y  TO THE SW COINEA OF SECTION 36, T 2 S, 
R 9 E; !bHI.ICE EASTERLY TO THE SE COEJER OF SECTIGN 
36, T 2 S, R 10 E; T U N C E  N O R T H W Y  TO THE POINT 
OF BEGlNNING , ALL G&SRB&M, PINAL COUNTY , ARIZONA. 

CORNER OF SZCTION 1, T 2 S, R 10 E; T U U C E  WEST- 

U- 1799 I N  THZ NATTm OF THE APPLICATION OF RAINBOW VALLEY 
IRRIGATXO!! COMPANY, AN ARIZONA CORPORATION, FQR i t  

CEFiTII."CATh OF CONVENIENCE AND NECESSITY TO OPERATE 
A MWUl,,L I;HRIGATAON WATER SYSTEM TO SEHVE SECTION 
14; NE,, and E* of SEk of SIXTI"JIJ 15; Section 22; 
E Or' SECi 'TON 23; E* OF SECTION 2 5 ;  W j  OF SE(TIoN 
2 6 ; SECTIOIJ 27; Slit OF SECFION 34 Ftn4 the S::; OF 
S Z C T I o N  35, ALL T 2 S, R 2 bl, G c c Z Z W l ,  M A N C O P A  
COUNTY, ARIZONA. 
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CASE - 
I N  

POR A CBIWIFLCATE OF CONVENIENCE AND NECESSITY TO 
CONS'EIWCT, OPERATE AND MAINPAIN A Eafil lAL WATJZR 
sysT6n FOR THE -5s OF FURNISHIN0 DoMEsnC 
MA= TO ITS MIoaBEws I N  OAK CUFFS SUIQllVISION 
AM) OTttBR AREA DESCRIBED AS AIS, THAT PORTXON OF 

HA- OF BIB APPLICATION OF DooofBBuo 
WATBlR -ANY, AN ARIZONA NON-PROFIT CORPORATION, 

NU+ OF SEOMON 19, TOWNSHIP 17 
OF THE 0-n c o ~ ~ ~  m m ,  

ARIZONA, LYINQ WEST OF 'PHE C m  LINE OF OAK -, Aw) SPECIFICALLY INCLUDINO AU OF OAK CREEK 
CUFFS, A SUBDIVISION A S  SSIOWN BY MAP OF RBCORD IN 
TIB OFBICE OF THE CO- RECODm, COCOmW 
COUNTY, ARIZONA, CASE 1 OF MAPS, MAP 101, AND OF 
SUCH OTHM PIQoPERm NEAR OR ADJACENT THERETO AS 
MAY BE DESIONATED E3y TH& By LAWS OF THE CORPORA- --_- - 
TION. 

I N  THB MATTER OF THE APPLICATION OF apERoAARD 
WATER COMPANY MIR A CERPIFICATE OF CONVENIENCE AM)  
NMSSSITY TO CONSTRUCT, OPERATE AND MAINTAIN A 
DOMESTIC WATER SYSTBM I N  THE AREA I>ESCR;fBED A S  
ALL OF SECTION 33, T 12 N, R 17 E, EXCEPT THAT 
PORTION, I F  ANY SERVED BY McNARY UT- 
TIE EAST HALF 
EXCEPT THAT 
T 12 N, R 17 E, OikSRBM, NAVAJO COUNTY, ARIZONA. 

CO.; 
) OF SECTION 32, T 12 I, R 17 E, 

SERVED El McNARY UTILITUES CO.; 
SOVMIEAST QUART= (SEt) OF SECTION 29, 

DATm at  Phoenix, Arizona this 31st day of August , 1961. 
BY OmER OF THE ARIZONA CORPORATION C0MMI;SSION. 

F i U N C I S  J .  BYRNES 
SECRETARY 
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FENNLMORE. CMIO, ALLEN 6 MCCLCNNEN 
ATTOCINCY8 AT LAW 

CMOCNIX 4 Alll2ONA 

ALLWE 4 . e ~  

111.T NITIONAb . A N I  OUILOINO 

A u g u s t  11, 1961 ARIZONA CORPORA1 IUh 

Etrs. Betty Bell 
Utilities Division 
Arizona Corporatian Colpmissian 
1688 West Adume 
Phoenix, Arizona 

Dear Mrs. Bell: 

We are handing you herewith o r ig ina l  and 
two copies of the  P e t i t i o n d  Arizona Water Company 
far increase of area to  be served a t  Central  Heights 
and environs. 

Pe t i t ion  i n  the  Docket pertaining there to  and w e  
thank you for your cooperation i n  the  matter. 

W e  w i l l  appreciate  your f i l i n g  the 

Very t r u l y  yours, 

FENNEMORE, CRAIG, ALLEN 6 McCLENNEN 

BY AP 
w:par 

Enclosures 



i ? 

AT CENTRAL HEIGHTS, AKLzoNa. > 2,'. 1 1 1 rYe1 
1 
1 .rXEIED dY 

P .- --- -_.  -El 
CCNES N W ,  ARIZONA UATER CUMPANY and respec t fu l ly  

shows that heretofore a Cer t i f i ca t e  of Convenience and 

Necessity was issued Pet i t ioner  t o  serve the area of the  

said Central Heights and environs i n  the County of G i l a ,  

Arizona. 

Due t o  the growth of sa id  area, Peti t ioner 

respectful ly  requests t h a t  said area be expanded i n  accord 

with Exhibit "A" attached hereto and made a part hereof, 

sa id  area t o  be served by Petit ioner i n  accord with the l a w s  

of the  S t a t e  of Arizona, and the regulations of the  Arizona 

Corporation Commission and a t  the r a t e s  heretofore set  by 

the Compnission as are now prevailing in sa id  area t o  be 

enlarged and subject t o  further orders of the  Commission i n  

connection therewith. 

DATED t h i s  10th day of August, 1961. 

ite s pec t f u 1 1 y s u bmi t t e d , 

AKIZONA WATER CCMPANY 

By FENNEM(Yd, CKAIG, ALLEN 6 McCffiNNEN 

BY 
N i n t  W F  1 oor 

1 

1 
_I 

First National Hank Hid$;. 
Phoenix, Arizona 
Attorneys for Pecirioner 
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